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:: ORDER-IN-APPEAL ::

These appeals have been filed by the Appellants (hereinafter referred to as
‘Appellant No. 1 and Appellant No. 2’, as detailed in Table below) against Order-
in-Original No. 30/D/AC/ 2020-21 dated 31.03.2021 (hereinafter referred to as
‘impugned order’) passed by Assistant Commissioner, Central GST, Division -I,
Rajkot (hereinafter referred to as ‘adjudicating authority’):

1.Eq‘,l. Appeal No. Appellants | Name & Address of the Appellant
0.

M/s Rajesh Industries,

1. | V2/92/RAJ/2021 | Appellant |5, Umakant Pandit Udyog Nagar,
No.1 Rajkot

Shri Rupeshbhai Jagdishchandra

2. |V2/91/RAJ/2021 | Appellant | Mehta, Proprietor of M/s. Macpower
No.2 Industries,

5, Umakant Udyog Nagar, Rajkot

2. Facts of the case, in brief, are that Appellant No. 1, a proprietary concern,
is engaged in manufacture of Lathe Machines falling under Chapter 84 of the
First Schedule to the Central Excise Tariff Act, 1985. Appellant No. 1 was not
registered with the Central Excise Department and was availing the Sencﬁt of
SSI Exemption Notification No. 08/2003 - CE, dated 01.03.2003, as amended.
During the course of preventive inquiry initiated against the Appellant No. 1 by
the officers of Preventive, Division — I, erstwhile Central Excise, Rajkot, Shri
Rajesh Tawade, Proprietor of Appellant No. 1, had admitted that they were
affixing brand name "TURNER" on the machines manufactured and cleared from
their factory. It was stated that the brand "TURNER" was registered in the name
of Shri Rupeshbhai Jagdishchandra Mehta, Appellant No. 2, and that the brand
TURNER' was purportedly assigned by him to their firm by an Assignment Deed
executed on 31.03.2006. The officers of the preventive were of the view that the
Assignment Deed executed between Appellant No. 2 and Appellant No. 1 was not
valid in view of the provisions of Trade Marks Act, 1999. The officers were of the
view that the Assignment Deed was a well thought out document fabricated
intentionally to create an impression that the brand name was owned by
Appellant No. 1. The officers were also of the view that the benefit of Exemption
Notification No. 08/2003-CE dated 01.03.03, as amended, was not available to
Appellant No. 1, since they were clearing their finished goods after affixing the
brand ‘TURNER' belonging to another firm. It was observed that they had cleared
excisable finished goods valued at Rs. 92, 37,200/- in F.Y. 2006-07, Rs.
1,25,14,223/- in F.Y. 2007-08 and Rs. 58,34,657/- in F.Y. 2008-09 (up to
Februaigg 200\9) involving Central Excise duty including Education Cess and

ary a igher Education Cess amounting to Rs.42,81,142/-.
D \R\

On, conl:h}smn of investigation, a Show Cause Notice No.
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V.AE/AR.III/Rjt/DI/ADC/135/09 dated 24.07.2009 was issued to Appellant No.
1 demanding Central Excise duty, including Education Cess and Higher
Education Cess, amounting to Rs. 42,81,142/- under proviso to Section 11A of
the erstwhile Central Excise Act, 1944 (hereinafter referred to as “Act”) along with
interest under Section 11AB of the Act and penalty under Section 11 AC of the
Act. The said Show Cause Notice also proposed imposition of penalty upon
Appellant No. 2 under Rule 26(2)(i1) of the Central Excise Rules, 2002 (hereinafter

referred to as “Rules”).

2.2 The above said Show Cause Notice was adjudicated vide the impugned
order wherein the demand of Central Excise duty amounting to Rs. 42,81,142/-
was confirmed under Section 11A(1) along with interest under Section 11AA of
the Act. The impugned order imposed penalty of Rs. 42,81,142/- under Section
11AC of the Act upon Appellant No. 1 with option of reduced penalty as envisaged
under provisions of Section 11AC of the Act. The impugned order also imposed
penalty of Rs. 5,00,000/- upon Appellant No. 2 under Rule 26(2)(ii) of the Rules.

3. Being aggrieved with the impugned order, Appellant Nos.1 and 2 have
preferred agpcals on various grounds, inter alia, as below :-

e the benefit of notification issued under the provisions of Central Excise
Act, cannot be denied on the basis of the procedural laps under the
provisions of Trade Mark Act, 1999;

e The present demand of Central Excise Duty is hit by time barred as they
have filed declaration under notification no. 8 /2003 dated 01.03.2003 also
the deed for purchasing brand name also seized under panchnama dated
05.02.2008;

e the department has not produced any evidence to prove as to how the
appellant No. 2 has dealt with the goods in the manner as prescribed. They
relied upon the decision of the Honorable CESTAT (LB) in the case of Steel
Tube India Ltd. wherein it has been categorically held that the penalty
under the provisions of Rule 26 cannot be imposed if the noticee is not
proved to have dealt with the goods in the manner as prescribed under the
law

e They have purchased brand name "Turner' from Shri Rupeshbhai
Jagdishchandra Mehta, Proprietor of M/S Mac Power Industries.

¢ They had filed an application for registration of assignment deed under the
provisions of Trademark Act on 28th July, 2008, in Form TM24 and also
paid the requisite fees of Rs. 10,000/~ as required under the provisions of

Section 45 of Trademark Act read with Rule 11 and the First Schedule of
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Against the allegation of manipulation made in the Show Cause Notice
they stated that they had already made assignment deed on 31.03.2006
and the same was seized under Panchnama dated 05.02.2008 during
search by the departmental officer. Therefore, such allegation made
without any documentary evidences which is not sustainable under the

law.

That they have paid the amount of consideration against the assignment
deed for ‘Brand Name’ and there is no need to entered in their books of
account. For this plea they relied upon the decision of Honorable Supreme
Court in the case of Kedarnath Jute Manufacturing Co. Ltd. v/s
Commissioner of Income Tax reported in 82 ITR 363 wherein it was held
that the absence of entry in the ledger account is not the decisive factor.
The rejection of benefits of Notification No. 08/2003-CE, dated 01.03.2003
on the basis that the assignment deed is not a valid document as the same
is not registered with the competent authority. They said that there is no
time limit for registration of said deed under the Trade Mark Act, 1999.
However, they had registered the said deed with competent authority
hence their deed is legal and proper. They relied upon the following
decisions of appellate authorities; .

1) Sri Vidya Mineral Processors Put. Ltd. Versus C.C. & C.E.,,
Hyderabad-Ill 2008 (222) ELT 226

2) National Appliances Versus Commissioner of Central Excise, Mumbai
2006 (206) ELT 802 (T)

3) Commissioner of Central Excise, Mumbai-V Versus Sampat P.
Damodaran 2005 (192) ELT 635

4) Toptek Hardwares P. Ltd. Versus Commissioner of C. Ex.,
Ghaziabad 2005 (179) ELT 123

5) Commissioner of Central Excise, Belgaum Versus Abidel (1) 2004

(172) ELT 95
6) Vardhman Industries Versus Commissioner of Central Excise, Delhi

2004 (164) ELT 31 1 '
7) Gavs laboratory (P) Ltd Versus Commissioner of C. Ex., New Delhi

2000 (122) ELT 516
8) Charkha Detergents & Soap Enterprises Versus Commr. of C. Ex.,

New Delhi 2001 (130) ELT 333
They have already filed declaration under Notification No. 08/2003-CE,

dated 01.03.2003 therefore the department had full knowledge of their
activities hence no extended period invoked by the department they relied
upon various decisions of the appellate forum.
There is no fraud, collusion or any willful suppression of facts or
contravention of any provision of the Act or Rules with an intention to
evade payment of duty in the present case hence imposition of penalty
under Section 11AC of the Act under the impugned order is not correct
iable for set aside. They relied upon the decision of various legal

ns in this regard wherein it has held that penalty cannot be

Page 5o0f 13




V2/91-92/RAJ/2021

imposed when there is no suppression of any facts or contravention of the
provisions of the Central Excise Law with an intention to evade payment
of duty.

they have neither short paid nor short levied the excise duty on
components dispatch from the factory. Therefore no interest is leviable or
payable by us under Section 11AB of the Act as the conditions for invoking
Section 11AB of the Act are not being satisfied.

The penalty imposed upon the Appellant No. 02 viz. Shri Rupeshbhai
Jagdishchandra Mehta, Proprietor of M/S Mac Power Industries, under
the Rule 26 of Central Excise Rules, 2002 is not proper and legal. The
department has not established in the Show Cause Notice that Appellant
No. 02 is not dealt with the goods he only sold his ‘Brand Name’ to
Appellant No. 01 under assignment deed. This action is not attracting
penalty under Rule 26 ibid. They relied upon the decisions of various
appellate authorities.

They also stated that preventive officers had simultaneously started
proceedings in the case of M/S V. M. Industries who had also purchased
Trade Mark on assignment basis and had started manufacturing activity
of similar machine and had issued show cause notice proposing rejection
of benefit of notification no. 8/2003-CE but the adjudicating authority vide
Order-in-Original No. 23/ADC/2010 dated 06-08-2010 had dropped the
proceedings. Against this Order-in-Original, the department had filed an
appeal with the Commissioner(Appeal), Rajkot which was also rejected vide
Order-in-Appeal No. 50 to 508/2010/Commnr(A)CMC/RAJ dated 16-12-
2010 issued on 20-12 2010. And the appeal filed by the department
against the said order has been withdrawn on monetary ground.

They also relied on the following decision whereby the law is settled that
on assignment the ownership of the Brand name vests from the date
considered effective under the deed and the subsequent owner is entitled
for the exemption under notification no. 8/2003-CE.

i.  in the case of Que Pharma Puvt. Ltd. 201-288-ELT-563 (

Trib Ahd)

ii. in the case of Venkatesh Yedidha 2016-332-ELT-

ti. in the case of Jepika Prints 2010-018-STR-380 ( MP)

iv.  in the case of Convertech Equipment Put. Ltd. 201 1-272
ELT-342 ( SC) _

v.  in the case of Bonne Care Pvt. Ltd. 2016-343-ELT-1097 (
Trib. Del)

vi.  in the case of Kali Aerated Water Works. 2015-320-ELT-
692

vii.  in the case of Uniworth Textiles Ltd. 2013-288-ELT-181(
SC)

in the case of C.M.S. Computers P. Ltd. 2005-182-ELT-20
(SC)
in the case of Ideal Road Builders Put. Ltd. 2018-12-GSTL
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192 ( Trib Mum)
x. in the case of National Co-operative Bank Ltd. 2018-15
GSTL-202

xi. in the case of Pravin N. Shah 2014-305-ELT-480-Guj. HC)
e The findings of the Adjudicating authority in para 4 to 4.10 are illegal and

void ab intio in as much as the authority has ignored all the evidences
produced as also the certificate issued by the Trade Mark Authority. The
authority has also ignored the fact that the assignment deed was recovered
by the preventive officer at the time of their visit on 05-02-2008 and the
show cause notice does not doubt the genuineness of the deed and hence
the observation made by the authority are bad in law and are liable to be

withdrawn and accordingly the order passed is liable to be set aside.

4. Personal Hearing in the matter was held on 28.01.2022 in virtual
mode. Shri Paresh Sheth, Advocate, had appeared for hearing on behalf of the
V appellant. He re-iterated all the pleas made in appeal memorandum. He also
submitted another written submission wherein he re-iterated submission

already made and cited some decisions of the legal forums.

5. I have carefully gone through the case records, the impugned order
and submissions made in the appeal memorandum filed by Appellant No. O1
and Appellant No. 02 as well as oral submissions made by the advocate on
their behalf. I find that the issue to be decided in the matter is whether the
Appellant No. 01 can be held as the owner of the brand name TURNER or
otherwise and whether the impugned order confirming the demand against
Appellant No. 1 by denying benefit of exemptions under Notification No.
(- 8/2003-CE dated 01.03.2003, along with interest and imposition of penalty
on Appellant Nos. 1 and 2 is legal and proper or otherwise. The demand

pertains to period F.Y. 2006-07 to F.Y. 2008-09 (up to February, 2009).

6. Itisobserved that the adjudicating authority has confirmed the demand
proposed by mainly taken into consideration that the ownership of ‘Brand
Name’ was transferred from Appellant No. 2 to Appellant No. 01 as per Deed
of Assignment dated 31.03.2006 whereby Appellant No. 01 had become legal
owner of the brand "TURNER" from 31.03.2006. However, the Deed of
Assignment dated 31.03.2006 was not registered with the competent
authority during the period of demand, hence, Appellant No. 01 was not
eligible for the benefit of SSI Exemption Notification No. 8/2003-CE, dated
Ol. 0%2003 The adjudicating authority has held that as the appellant had

oA

/ E}ﬁrmatmn of Deed of Assignment from the competent authority
(& &%
| > [after_initia é of the proceedings of the present case, it proves that the

x‘BraSna )Nanhg’ was not in the name of Appellant No. 01. The adjudicating
ey
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authority has also held that Appellant No. 02 is liable for imposition of
penalty under Rule 26 of the said rules for abating Appellant No. O1 by
making Deed of Assignment showing the ownership of Brand Name’
“TURNER?” in the name of Appellant No. O1.

7. The relevant text of legal provisions contained under relevant
Notification No. 8/2003-Central Excise, as amended, is as under:
SSI Exemption to manufacturers not availing Cenvat — Notification No. 8/2002-C'E.
superseded

4. The exemption contained in this notification shall not apply to specified goods
bearing a brand name or trade name, whether registered or not, of another person,
except in the following cases :-

(a) where the specified goods, being in the nature of components or paris of any
machinery or equipment or appliances, are cleared for use as original equipment in
the manufacture of the said machinery or equipment or appliances by following the
procedure laid down in the Central Excise (Removal of Goods at Concessional Rate
of Duty for Manufacture of Excisable Goods) Rules, 2001 :

Provided that manufacturers, whose aggregate value of clearances of the specified
goods for use as original equipment does not exceed rupees one hundred lakhs in the
financial year 2002-2003 as calculated in the manner specified in paragraph 1, may
submit a declaration regarding such use instead of following the procedure laid down
in.the said Central Excise (Removal of Goods at Concessional Rate of Duty for
Manufacture of Excisable Goods) Rules, 2001;

(b) where the specified goods bear a brand name or trade name of -

(i) the Khadi and Village Industries Commission; or

(ii)a State Khadi and Village Industry Board; or

(iii) the National Small Industries Corporation, or

(iv) a State Small Industries Development Corporation; or

(v) a State Small Industries Corporation;

(c) where the specified goods are manufactured in a factory located in a rural area.

5. This notification shall come into force on the Ist day of April, 2003.

Explanation. - For the purposes of this notification, -

(A) “brand name” or “trade name” means a brand name or a trade name, whether
registered or not, that is to say, a name or a mark, such as symbol, monogram, label,
signature or invented word or writing which is used in relation to such specified goods
for the purpose of indicating, or so as 1o indicate a connection in the course of trade
between such specified goods and some person using such name or mark with or
without any indication of the identity of that person;

8. [t is observed that the text of Notification No. 8/2003 ibid is self-
explanatory wherein it is apparent that "the exemption contained in this
notification shall not apply to specified goods bearing a brand name or trade

name, whether registered or not, of another person”.

0. [ find that during investigation, statement of Shri Rupeshbhai
Jagdishbhai Mehta, Proprietor of M/s Macpower Industries, Rajkot (Appellant
No. 02), was recorded wherein he, inter alia, stated that he was Proprietor of
the firm M/s Macpower Industries, Rajkot, and that TURNER brand was

owned by his firm, which was sold/assigned to M/S Rajesh Industries, Rajkot
vide assignment deed dated 31.03.2006.
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Section 2(i)(a) of the Trade Mark and Merchandise Mark Act, 1958 that
assignment is to be made in writing by the parties concerned. The assignment
has to be taken as effective from the date, stipulated in the deed between the
parties. The registration only takes note of the assignment made under the
deed. In respect of a registered trade mark (as in the present case), the
assignment could be along with goodwill or otherwise in terms of Section 37
of the Trade Mark Act.

10.1 From the above legal positions, it is undisputed fact that the
ownership of the brand name “TURNER” was transferred by the Appellant 2
to the Appellant No. 1, as per Deed of Assignment dated 31.03.2006. In view
of above, I find that Appellant No. 1 has become legal owner of the TURNER
brand from 31.03.2006, i.e. from the date of Deed of Assignment. Therefore,
even if the trade name was not registered, the benefit of exemption notification

cannot be denied to them on this ground.

11. It is also clear that for the purposes of availing exemption under
Notification No. 8/2003-C.E., it is not at all necessary that the trademark
must be registered. This is so because the expression used in Paragraph 4 of
the said notification itself states ‘whether registered or not'. In the present
case, the Deed of Assignment is dated 31.03.2006. It is a self-prbclaimcd
position that the trademark TURNER was owned by Shri Rupeshbhai
Jagdishbhai Mehta, Proprietor of M/s Macpower Industries, Rajkot. It is also
clear from the record that an application for registration of the trademark was
made on 28.07.2008, which was ultimately approved by the trademark
authority on 01.09.2009 vide Order No. PR-405 dated 01.09.2009, as is
evident from the copy of the Certificate issued by the .Trade Mark Registry
which is annexed as Annexure Page No.95 of the Appeal Memo. No evidence
has been adduced or put on the record to prove that the certificate has

manipulated in the facts of the case.

12. It is observed from the case records that the trade name was
assigned to Appellant No. 01 on 31.03.2006, however, they hqd got it
registered later-on, i.e., in the year 2009. I find that it makes no difference
under the Central Excise law in as much as the benefit of SSI Exemption
Notification No. 8/2003-C.E. ibid cannot be denied to the Appellant No. 01 on
the sole ground that they had registered the said trade name with the
competent authority later-on. I also find from the Fees Structure prescribed
chedule of Rule 185 of the Trade Mark Rules, 2002 that the owner
owner can make an application for assignment or transfer of

time with higher amount as prescribed for a period of more

‘<
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than six months. Therefore, there is no time limit fixed under the said act to
transfer or assign the ‘Brand Name’ in stipulated time. Therefore, the
conclusion of adjudicating authority that without registration with competent

authority, the ownership cannot be transferred, is not correct or legal.

13. In view of the discussion made herein above, I find that Appellant No.
01 was the legal owner of the brand name TURNER which was purchased
under the Deed of Assignment dated 31.03.2006 from Appellant No. 2. I also
find that during the disputed period, Appellant No. 01 was the owner of the
said brand name. It is also observed that there is no dispute that the goods
were manufactured under the ‘Brand Name TURNER’ from the date of
assignment deed i.e. 31.03.2006 by the Appellant no. O1. Therefore, the
observations made by adjudicating authority that the Appellant No. 01 had
cleared the excisable goods by using brand name of another person is not

legally sustainable and the impugned order is liable to be set aside.

14. I rely upon the following decisions of the different appellate forums
wherein the issue of brand name and admissibility of benefits of value based

exemption Notifications was decided:

* Sri Vidya Mineral Processors Put. Ltd. Versus C.C. & C.E., Hyderabad-Ill

2008 (222) ELT 226

"SSI exemption - Brand name/Trade name of another - Trade name acquired by
appellant in their own right by deed of assignment - No evidence produced by Revenue
to show that documents fabricated - MD of original owner of brand name not examined
- Acquiring of trade name proved - Benefit of SSI exemption available. - The appellant
had relied on the Assignment Deed in the reply to the show cause notice including the
Minutes of the Board meeting resolving to acquire the trade mark in the year 1999. No
evidence has been produced by the Revenue to show that they are fabricated. They
have not examined the O Managing Director of M/S. ESL Industries Ltd. who was its
original owner to show that he has not transferred the trade mark by the Assignment
Deed dated 23-12-2000. Once Assignment Deed is in existence, they have to be taken
as a bona fide document and benefit has to be extended."

» Charkha Detergents & Soap Enterprises Versus Commr. of C. Ex., New Delhi 2001
(130) ELT 333
"SSI Exemption - Trade Mark/Brand Name - Assignment - Effective date Assignment
is by consenting parties and régistration only takes note of assignment made under
the deed - Effective date is as stipulated in assignment deed between parties and not
the date of order of registration or certificate of registration - Section 2(i){a) of Trade
Mark and Merchandise Mark Act, 1958 Notification No. 1/ 93-CE.

s Gaws laboratory (P) Ltd Versus Commissioner of C. Ex., New Delhi 2000
(122) ELT 516
"SSI Exemption - Brand name - Benefit of Notification No. 1/93-C.E. available to
assessee from date of assignment of brand/trade name and not from date of
registration in his own name before Trade Mark Registry - Notification Nos. 175/ 86-
C.E. and 1/93-C.E."

¢ Spm Instrument India (P) Ltd. Versus Commissioner of C. Ex., Hyderabad o 2003 (152)
ELT 115
"SSI Exemption - Brand name of foreign company - Collaboration agreement between
appellants and foreign company granted a non-transferable right and licence to use
the trade name of foreign company - Ownership of a brand name flows either from
registration or by use - Only appellant-company entitled to use the brand name and
no other company entitled in the country, they become the owners of the brand name

_by its continuous use - Demand not sustainable Notification No. 175/86-C.E."

ioner of Central Excise, Belgaum Versus Abidel (I) 2004 (172) ELT 95
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SSI Exemption - Brand name - ‘Richfield (1), the brand name assigned to assessee by
its owners - By the deed of assignment, assessee became owner of brand name and
Revenue not examined the aspect that Richfield () whether, still being used by its
owners -As such, the deed of assignment was complete and owner was not using the

brand name, assessee cannot be denied the benefit of SSI exemption, and the use of
brand name is legal.”

e Vardhman Industries Versus Commissioner of Central Excise, Delhi 2004
(164) ELT 31 1

* National Appliances Versus Commissioner of Central Excise, Mumbai 2006
(206) ELT 802 (T)
"‘Brand name - Assignment of brand name, and consideration paid for getting
assignment - Registration of brand name - Once assignment of brand name is there

then we cannot go into consideration paid for getting a.ss:gnment Non regtstmtmn of
brand name with trade mark authorities not relevant."

14.1 [ also find that the Adjudicating Authority has relied upon the
various decisions which are not squarely applicable in the case. The details of
the case is discussed below:

A. In the case of Commissioner Of Central Excise, Mumbai-V Versus
Capital Controls (I) Pvt. Ltd. reported as 2008 (232) E.L.T. 357 (Tri. -
Mumbai), brand name owner has assigned brand name to the
respondent with certain conditions i.e. use of brand name and other

conditions which are reproduced below:

This agreement further impose following conditions on the user :-

1) Not to use, adopt or register it as a trade mark or trade name, whether during
the terms of the agreement or after termination of the agreement, any word or
symbol, which is confusingly similar to the marks.

2) When using the trade mark the user shall describe the trade marks so as to
indicate clearly that Licensor is the owner of the trade marks and.the user is
using the same only by way of permitted use.

3) User agrees to comply with all laws pertaining to trade marks in force in the
territory.

4) Further user shall not at any time do or suffer to be done any act or thing which
would in any way impair or prejudice the rights of licensor, in or to the Trade
mark.

5) It is further understood that user shall not by virtue of the use of the trademarks,
acquire any ownership interest and user specifically acknowledge that every
permitted use of the trade marks by user shall issue to the benefit of licensor.”

In the present case, no such conditions was found in the Assignment
Deed dated 31.03.2006. The relevant portion of the Assignment Deed is

abstracted as under:

“The Assignor hereby assigns the said Trade Marks to the Assignee:

(A) Together with the goodwill of the business in the goods for which the said
Trade Marks and Copyrights are registered and/ or pending for registration.

(B) To hold the same unto the assignee, its successors and assigns
absolutely.

(C) To use the trademark and copyright exclusively from 1-4-2006 as
subsequent proprietor.”

From the perusal of the aforesaid conditions as laid down in the
Assignment Deed in the cited case as well as present case, it is observed

at the facts of both the cases are distinguishable
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the appellant has only limited right to use brand name under registered
trade mark but ownership of trade mark was not transferred to the
appellant and in such circumstances the exemption under Notification
No. 1/ 93-CE is not available. 1 find that facts of the case are
distinguishable from the facts of present case. In the present case on
perusal of the Assignment Deed, it is observed that the Appellant No. 2
has sold/assigned Brand Name to the Appellant No.1 on payment of
certain amount with all rights not limited to Appellant No. 1 but also
their successors. Thus, in this case the ownership of ‘Brand Name’ has
been shifted to the Appellant No. 1 without any conditions laid down by
the Appellant No. 2. Whereas, the in the case cited by the adjudicating
authority, the brand name has been assigned on certain conditions i.e.
use of brand name only and therefore, the ownership of the brand name

has not been shifted.

15. It is also observed that in a case involving similar facts was decided
by the Additional Commissioner, erstwhile Central Excise, Rajkot vide Order-
in-Original No. 23/ADC/2010 dated 03.08.2010 in the case of M/s VM
Industries, Rajkot, wherein the adjudicating authority had dropped the
demand initiated under Show Cause Notice. The department had filed an
appeal against the said Order-in-Original with the Commissioner (Appeals)
which was also rejected by the Commissioner (Appeal), Central Excise, Rajkot
vide Order-in-Appeal No. 506 to 508/2010/Commnr(A)CMC/RAJ dated 16-
12-2010.

16. In view of the discussions made above, 1 find that the demand
confirmed by the adjudicating authority vide the impugned order on the
Appellant No.1 is not legally sustainable and, therefore, the same is liable for
setting aside. Since the demand of duty is set aside, the question of recovery

of interest and imposition of penalty does not arise.

17. In view of the above discussion, I also find that the Deed of Assignment
dated 31.03.2006 entered in to between Appellant No. 1 and Appellant No. 2
is a valid document in as much as it was neither challenged by the Assignor
and the Assignee nor it was challenged by the Office of the Trade Mark
Registry. Therefore, the penalty imposed on Shri Rupeshbhai Jagdishbhai
Mehta, Proprietor of M/s Macpower Industries, Rajkot (Appellant No. 02), is
also not legally sustainable. Therefore, the order for imposition of penalty by

the adjudicating authority on Appellant No. 2 is also liable to be set aside.
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18. In view of above, I set aside the impugned order passed by the

adjudicating authority and allow the appeals filed by the Appellant No. 01
and Appellant No. 02.

19. wfterat grer st it 7 srfier 1 Frvzr 3o a8% & B smar 24
19. The appeal filed by the Appellant is disposed off as above.
Q1T / Attested

L . b TR
Hper W’wa

N. C. IC.seenja.rlg‘fa (ﬂﬁﬁﬂrm

Supz‘iﬂgﬁdent W (ﬂ"ﬂm

F.No. V2/91-92/RAJ/ 2021
Date: /03 /2022
By RPAD

To #ar i

M/s Rajesh Industries, HAH T T,

5, Umakant Pandit Udyog Nagar, | 5,3umi if2a ssimr e,

Rajkot Dist. Rajkot e S aere

Gujarat - 360 002. =ad - 360 002

Shri Rupeshbhai Jagdishchandra | =t =%ter w1€ sprdterses wzar, 9. 4% 1197
Mehta, Proprietor of M/S.|Z==fw

Macpower Industries, 5,IHTHE q=ZT I=TART AT,
5, Umakant Udyog nagar, Rajkot | w5tz frear womite
TETd - 360 002
s ;-

1) E@T-HT{EF, e UA HAT T UA Fra 1T I 96F, [T Ao, AZHETEATE FT TR
& ‘
2) I AT, AFA UA HAT H UF T g IeTE 9o, I 1e AT, TIAHIZ FHT ATA9TH
FHATE 2 ' . .
3) I AT, I UA H4T F7 UA Fes1q IoNE ek, TSHIE -1 Ff AFLTH FAATE! 2l
41" e wrEw

Page 13 of 13



S

ar

!




