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E rffitAgffi 6r arq (rd' sdr / Name&Addless of the.tppollsut&Respondent : -

(A)

srtarfiEai6/
Date of Order:

art6ri*Idrts/
Date of issue:
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(i)

M/r R4Jclh lndu.td.., 5 Ulnelrlt P.ldlt Udyog fug.r RrJtot Oqlrat,

s{ 3Traia(Jq-dl t afod +tg afu ffifua afth {:qq-+a mffi / vrfurrq } rrqw vqfr erq{6{{6drtt/
Any person aggrieved by this Order-i-D-Appea.l may fld €r appeal to the appropriate authority in t}le folloq.ing
1ray.

ftsr ari+ ,ai#q rflr{ tri+ qii t-{rfi 3{ffiEr;qnflfuorsr } cFd 3{+s,in*q rdrE trtr gfrfrqq ,1944 4I ERI

358 # 3iT,td lri fud Jfrfr{n. 1994 f,r rmT 86 i ria-rta ffiE*a 11116 6r sr rr6-fi Ft/

Appea-l to Customs, Excise & Service Tax Appellate Tribunal under Section 35E} of CEA, 1944 I Under Section
86 of the Finance Act, 1994 a! appeal lies to:-

dJftwur raira t raEtm {tt xrf,-d frEI 116, arffiq:rqEa r#, ra Q-ar+"r $frftq rqlft-fisr 6r farFr qr6, d€.
6Eifi d 2. 3rR. +. gr{, ils E('ff, sn 6I Erfr qFEc ri

The special bench of Customs, Excise & Senrice Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all maners relating to classifcstion snd valuation.

jq{t-rd q?ciz 1 td f Tdr(, ,Rr 3l{-dl t rsrdT r}c €tft 3r+d ffsr ta,#drq lsrq rFs lit d-{rfr{ 3lqifrq arflfi-f,{q
(k)fi qR'ilrT lffq ffe6r,,Efd-dtq a-s,Tg.Erftr*arsrdi vrr,iiqrq- re..rtsi}#arfi fr\'tl
To lhe west resional bench of CustoDs. Excise & Service Tax Appeuate Tribunal (CE-STAT) at' 2d Flqor,
Bhaumah Bha*'an. Asarwa Ahmedabad-380016iD cas€ of appeals-ottler tha! as Denhoned m para- rtal
ebove

nfreq arqrfufiq * [efi 3r{ffi c-{ d 6ri t R(' idlq rflr4 116 (3Ifd)lM, 2OOl, *'Fi{Is U 5 3i6fa
aqiftdftqdcq-{rA-36tqRcffifrajft-rrrsralqGqr5d'*f+'q*rqqrcfrBsrq, 6rsicrafafrdl.,
ars 4t rffrr ritr arnqr erqr f,tar. w(' s firg qr rs$ 6r.5 dtg 5cq qI 50 TE dq\, qi $!rd[ 50 drs sqt t 3IE-fi A

+ #er, r.mo7- srt. s.odoi- fu 3rq 1o.ooo/- rr$ qr Etift-a rlrl rra ff cfr dd-a 6tt Rqlta ar6 6r
rilag c-.ifod Jffdrq arqrfu+rvr fi lnor fi €Er{{, {fr€R } arn t ffiit sriB, + fr}ft{qrn r* 5t?a
*+ sr# rdr{r F6qr ilar frs I drift-d gre fir Frara, lta 6r rq srsr { 6far ilfdq a-d {iQ-d $mdEi arqlft-+lsr fit
rnciRra't r grra vrhr (+ 3fi+{) * Rq srd-qr t qFr 5oo/- tw *t Etift-a t5a rar 6'far rn l/
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f4n JEff{s, r 994*r qr{r 86 4r 3q-qr{Bl} (2) lti (24) +'si lrd {S €r rrfr v*e, i-qmr ffi, tggn, hBcs9(2)
(r{ 9(2A) + rd frelftd rlc:r s.T.-? * 4t ar s+.rt ('d rct {rt[ Jrgffi, tdfq 5fl4 eFfi 3rrrdr 3lrTffi (3{-d)' +-drq

3s6 qr6 ({Er qrtd 3Trelr fi cffi {-frra 6t (5fA t !-d6 cfr rfffild Etfr qIFg 3ik 3{rgd EdRr [6r{4, rrgF 3r{-dr

svra-*J, **tu r*ra eJffi/ t-dr6r, +t vffiq ;qmfur{sr c} :nira r$ ari +r F{rr i-i ard grltt :frt cF rfr srq *
'iEra 6"rff drrfi I /
The aDoeal under sub section l2l and (2A) of the section 86 rhe Finance Act 1994, sha.u be 6led iD For SI 7 as
orescrihed under Rule 9 l2l &9lZAl of t}le Service Tax Rules, 1994 and shall be accompaoied by a copy ol order
5i c.;;;;;;; biotirt E*ii"E ir -oo-missroner, centrsl Excis€ (APpeals) (one of ri'tich shbll be-a c€rtified
coovl and coDv of l_he order Dassed bv the CommissionerauthorizinR the Assistant Comnus$oner or ueputy
Cb'ti,inisiionei'of Central Excise/ Service Tax to file the appeal beforeihe Appellate Tribunal.

fixr 116, Adrq ticra artr lii *{rr{ rffiq ctfudi"r (ffi) i cfr 3rfril + Era-d f Adru rer< ga sfrfr+a
1944 

"rtr rrRr 35cs+ sia+d, dr a Ff,rq sfrft{rx, 1994 6l qm 83 +sirlrdd-{rn{6}rtdr{firrgt,5€3{rhlfictr
nffiq $for{q d 3r{rd 6rA sf,{ 3.ar( ef6it{r 6r airT + 10 cfterd(10"6), { xi?r vi Eat-at ffia t, ur g+at, m
+-d-fr E*dr ffi t, 6r {rrdra ft-qr orr', qer5 fr {s qrn + rfll-d qI ft drt arfr 3rm-d {fr} cs +ll5 w(' $
3rfu6dElt

ido rara qal vi d-*r*r +,:irlra'aia fr(' zR'af"r6" tftE rflfi-fr t
6y trRr 11 dtt3i .td r6.s
(n) ffic aqr 6r fr rr$ rrd-d {fri
(iii) daic n1M*fr{s6 t3ia-lratq {6q
- {rrd {6 fG flr qRr t crqqrd E-ffq (d. 2} 3lfrfrqq 2014 t 3lritT + {i ffi rtr&q Hffi * saw
fuqr*Ifa erra rr.# ui vqr 6t dr{ fi 6Iit/

For en anDeal to be filed before the CESTAT. under Section 35F of the CenEal Excis€ Act, ,944 which is also
made aoilicable to Service Tax under SectioD 83 of tre Finance Act, 1994, aJr appeal agairst this order shall lie
before fit Tribunal on DayEent of l0'/o of the dury de@anded where duty or duty 8nd penalty are itr diapute, or
penalty, where penalty'afooe is in dispute, provlaled the amount of pre-dePosit Payable would be subjecl to a
ieilins of Rs lO CrorEs" Under Cential Excise and Servicc Tax, "Duty DeEanded' shall include :

{i) a.Eouut deterdined unde! Section 1 I D:
iiil emount of erroneous ccnvet credit ta.ken;
hiil a.6ount Da!€ble under Rule 6 of the Cenvat credit Rules

oroviileil further that tli provisioDs of this Section shall uot spply to the stay application afld appeals
pendind before any agpellate authbrity prior to the coEEerlc€dent of tha Finslce (No.2) AcI, 2014.

m{a rrFRi5ltr.TtltrEr,rt.iT:
Rarrlrhn ero' cetlon to Govrr[mGat of IndL:
rs'rrili tr-,iatirqif*+r ffi mrdi {.+drc rdrE er€E rrfrftqs, tgg+ 6r qRr 35EE t rmvc.r* t,
ji.pta:lr* sRfr, lnrtT {*fl{, sdtnrrr 3nt(d #,8-d d"rdq, {fuF frrnn, dts }iB-d, *d-n Ac trq-i, dq-d ern, ag
nd- l l ooo r , sl ft-qr srar qG(' | /
A revision adohcation lies to t]1e Under Sedetarv. ro the GovernEent of lndia. Revisioa Application Unit,
MinisEv oI ljriance. Deoartment of Revenue. 4tlt t1oor. Jeevarl DeeD Buildins. Parliaroent Str-ett, New Delhi-
I lo00f. under Section 35EE of the CEA 1944 in respect of the fotlovint case, Eovemed by 6rst proviso to sub
section Ill ofSection-3sB ibid:

fi ara fi FrS a-+sra t qIfi-d d, ao rrsrd ftS am d frrS 6r{€ri t *En rrF fi cr(,rJrd t dtrra qI ffi sra
rnori qr fuT fu'S qo dsr ?16 t <st ti#{ T6 crrrrx-d } dt{a, qr fudt ti3r T6 * d !fuRuI { xr } cdw{sr i, dt{rd,
ffi fiKsre qrfrS lBfi T6 * xrd + {+,qra} xre-d *r/
In .ase of anv loss of poohs where tl-re loss occurs in transit from a factorv to a warebouse or to anot]rer facton'
or from one i{,ar ehouse to irnoth.er during tie course of processint of th-e goods in a warehouse or in storag-e
whether in a factory or i,r a urarehouse

nrra. S_ {16{ fr'fr{tE qr^f{^61ffid.6"{ G^qrfr +-AMq * c-g*d rrt amw trfr rrg idfq rdra rfda + gc (ttt ) +
qrrd tr, dr trFd t {16{ ffidl {rE qr Etr 6} frfd 6I ?ffi tr i
ln case of rebate of dutv of excis€ on Eoods exDorted to anv counEv or teritory outsidc lodia of on excisable
Eaterial used in the Eahufacture of rhE qoods d,hich are exioned to"any couDEV or territory outside tndia.

qfr riqrq ards, 6r tlrrdra i6q F-dr lrrId + a6{, iqra qr :rera +} ara ffia frqT zrqT tt /
In case ol-toods *ported outsidelndia export to Nepal or Bhutan, without payment of duty.

qfffiva rerq rar6d lla t :pr6ra fi frv Bi g{a Hre g€ sfrtr{c gd, gfi+ E*a cr-dqrd fi ara ara *r a$ t
JTtr tri JBr sI3!grd tg+O + <sRr kil 3rfrfr{iia.2), 1998 ltl qRr 109 t (nRr ftrd 6r zB arto nrrer sqrqlEfr
tr{ qr {r{ fr cfitd lr5( rrq Et/
Credit of anv dutv allowed to be utilized towsrds Davment of excisc dutv on 6nal Droducts under t-he Drovisions
qf this Act oi the-Rules made there under such oid-er is passed by thecommissrbner (Appeals) on or' a.fter, the
date appointed under Sec. 109 of the Finance (No.2) Act,1998. "

iq{t€ 3nt6{ 6l d cfrqi cq-{ {i@r EA-8 tr, d} 6r +atq rFnfiT afd6 (}qrofr{rqFfi,2ool, + frirE 9 + 3iTrtd
Afffrq t, fs rrtv * dtcur t s ar6 * :idrtd rFr ilil ilGq tsct-€"3rtfi+r q {s :rrirr a 3r(rf, yrtrr fi a cFfqi
dilra 4l arfi-qGsr slq t t*q Tqra rla Jftfrqe, 1944 6r qro 35-EE * rfa Eitlfr-a eyta 6r 3rarfit t mss +,

dt{ c{TR-6 *tcfrd rdfrilfrilGqt f
The above
(Appeals)

,9of

uaccom
EE ol EA, 19

1S

f{trnur 3ntra + srq ffiE-dfqtFd et6,4r 3l-fi{Jt lfir drfi EGq I

*5Y ddra r6n (16 drs sqt q yst +-a ttfr rqt 2ool- fi tflrara Ffrqr rna Jih qt {;r{ q6 drs sqt S wrdr d
al rqt looo -/ 6r trrrdrd frqr aK't
The revision aoolidation shall be accomDarded bv a fee of Rs. 2OOl where the amount hvolved in RuDees One
Lac or less antl Rs. 1000/- where t}l€ adrount iniolved is more ttrah Rupees One [,ac. '
qt gs Jrtsr S 5-g a-d stln ar sqrarr t di r*+ rc $rhr 6 fr('ct6 6r {rrdrn, Jqf{d arr * fr'qr drdr qrfrtr 5s
a2{ i, 6H 6q rfr fI ftEr qA 6r{' * T{t + R(' qrllftrfr 3rfe{ ildfufiq it r+ yffi qr drfiq sr+n oi r'+ nrtra
fr_qr SfdI t'l / II case,if the order covers variousnumbers of orde!- in Original, fee for each O.I.O. should be
Daid in the aforesaid manner. not withstandins the fact that tie one aDoeal to the ADDellant Tribunal or rhe
bne application to rhe Central Govt. As the casE m6y be, is flled to avoiA'scriptoria wdrk if excising Rs. I la-l(}r
fee ofRs. 100/- for each.

qqrdrtfud arqrfrq rJffisfrfrar. t975, t' rg{fi-I t 3r$rn {F srhr lti €rrr* 3n}rt fi cfr q{ ffdrft-d 6.s0 dr} 6r
AIrITINTq ITF6 T'IiF'' E'II ETdT SflE('I /
One copfof application or O.l.O. as the case mav be. and the order of t-l.e adiudicatins authoriw shall bear a
courl fFd stamp of Rs.6.50 as prescribed under Sihedtle-l in lerms of the Couft Fee ActJ 975, as 6mended.

- lxL fifi rra, tdrq rmE e16 (rd d-{rf{ ytrm ;qrqrQqir"r
+'t sEcftfr 6rd drd A?ffi A Jh sn L{ra yr+fta F+qr srdr

(6r{
Rr /

EE) ffi, 1982 * Efitd aii 3r{ riaFard qlrdi
:iT

also invired to the rules coverinE these arld
Appellate Ti-ibunal (Procedurel krles, 1982.

related matters contained in the Customs, Exciseother
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Appeal No. Appellants Name & Address of the Appellant

1 v2le2lRAJ l2o2t Appellant
No. 1

M/s Rajesh Industries,
5, Umakant Pandit Udyog Nagar,
Raikot

2 v2let IRAJ l2o2t Appeilant
No.2

Shri Rupeshbhai Jagdishchandra
Mehta, Proprietor of M/ s. Macpower
Industries,
5, Umakant Udyog Nagar, Rajkot

2. Facts of the case, in brief, are that Appellant No. 1, a proprietary concern,

is engaged in manufacture of Lathe Machines falling under Chapter 84 of the

First Schedule to the Central Excise Tariff Act, 1985. Appellant No. 1.was not

registered with the central Excise Department and was availing the benefit of

SSI Exemption Notification No. 08/2003 - CE, dated 01.03.2003, as amended'

During the course of preventive inquiry initiated against the Appellant No. 1 by

the ollicers of Preventive, Division - I, erstwhile centra-l Excise, Rajkot, shri

Rajesh Tawade, Proprietor of Appellant No. 1, had admitted that they were

affixing brand name'TURNER" on the machines manufactured and cleared from

their factory. It was stated that the brand "TURNER" was registered in the name

of Shri Rupeshbhai Jagdishchandra Mehta, Appellant No' 2, and that the brand

TURNER,waspurportedlyassignedbyhimtotheirfirmbyanAssignmentDeed

executedon3l.03.2006.Theofficersofthepreventivewereoftheviewthatthe

Assignment Deed executed between Appellant No' 2 and Appellant No' 1 was not

valid in view of the provisions of Trade Marks Act, 1999. The officers were of the

viewthattheAssignmentDeedwasawellthoughtoutdocumentfabricated

intentionally to create an impression that the brand narne was owned bv

AppellantNo.l.TheofficerswerealsooftheviewthatthebenefitofExemption

Notification No. 08/20o3-CE dated 01.03.03, as amended, was not available to

Appellant No. 1, since they were clearing their finished goods after affixing the

brand TURNER' belonging to another firm' It was observed that they had cleared

')

excisable finished goods valued at Rs'

1,25,14,2231- in F.Y. 2OO7-OB and Rs' 5

) involving Central Excise

g2,37,2oo1- in F.Y. 2006-o7, Rs'

8,g4,657 l- in F.Y' 2o08-o9 (uP to

duty including Education Cess and

Notice No.

Page 3 of 13

er Education Cess amounting to Rs'42'81'142/-
Fe

orI sion of investigation' a Show Cause

:: ORDER-IN.APPEAL::

These appeals have been filed by the Appellants (hereinafier referred to as

lAppellant No. 1 and Appellant No. 2', as detailed in Table below) against Order-

in-Original No. 30/ D/AC I 2O2O-21 dated 3 1.O3.2O21 (hereinafier referTed to as

'impugned orderJ passed by Assistant Commissioner, Central GST, Division -1,

Rajkot (Lereinafier referred fo as 'adjudicating authorityJ:

sl.
No.

:i'.
ij
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V.AE/AR.lII/RjtlDllADC/135/09 dated 24.O7.2OO9 was issued to Appellant No.

1 demanding Central Excise dut5z, including Education Cess and Higher

Education Cess, amounting to Rs. 42,81,142 / - under proviso to Section 1 1A of

the erstwhile Central Excise Act, 1944 (hereinafier referred to as " Act"l along with

interest under Section 11AB of the Act and penalty under Section 11 AC of the

Act. The said Show Cause Notice also proposed imposition of penalty upon

Appellant No. 2 under Rule 26(2)(ii) of the Central Excise Rules, 2OO2 (hereinafier

refered to as "Rules").

2.2 The above said Show Cause Notice was adjudicated vide the impugned

order wherein the demand of Central Excise duty amounting to Rs. 42,81,1421-

was conflrned under Section 11A(1) along with interest under Section l lAA of

the Act. The impugned order imposed penalty of Rs. 42,81, 1 42 I - urrder Section

1 lAC of the Act upon Appellant No. I with option ofreduced penalty as envisaged

under provisions of Section 1lAC of the Act. The impugned order also imposed

penalty of Rs. 5,00,000/- upon Appellant No. 2 under Rule 26(2)(ii) of the Rules.

Rules, 20O2. The said application was accepted by the

authority and issued certified copy on 24.Og.2OOg.L :'l1

!r
A

k

Page4of13

3. Being aggrieved with the impugned order, Appellant Nos.l and 2 have

preferred appeals on various grounds, inter alia, as below :-

o the benefit of notification issued under the provisions of Central Excise

Act, cannot be denied on the basis of the procedural laps under tJre

provisions of Trade Mark Act, 1999;

o The present demand of Central Excise DutSr is hit by time barred as they

have filed declaration under notiflcation no. Bl2OO3 dated 01.03.2003 also

the deed for purchasing brand name also seized under panchnama dated

05.02.2008;

. the department has not produced any evidence to prove as to how the

appellant No. 2 has dealt with the goods in the manner as prescribed. They

relied upon the decision of the Honorable CESTAT (LB) in the case of Steel

T\:be India Ltd. wherein it has been categorically held that the penaltg

under the prouisions of ktle 26 cannot be imposed if tLe noticee is not

proued to haue dealt with tle goods in the manner as prescribed under the

laut

. They have purchased brand name "T\rmer" from Shri Rupeshbhai

Jagdishchandra Mehta, Proprietor of M/S Mac power Industries.

. They had filed an application for registration of assignment deed under the

provisions of Trademark Act on 28th July, 200g, in Form TM24 and also

paid the requisite fees of Rs. 10,0oo/- as required under the provisions of
Section 45 of rrademark Act read with Rule 1l and the First Schedule of
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Against the allegation of manipulation made in the Show Cause Notice

they stated that they had already made assignment deed on 31.O3.20O6

and the sarne was seized under Panchnama dated O5.O2.20O8 during

search by the departmental officer. Therefore, such allegation made

without any documentary evidences which is not sustainable under the

law.

That they have paid the amount of consideration against the assignment

deed for Brand Name' and there is no need to entered in their books of

account. For this plea they relied upon the decision of Honorable Supreme

Court in the case of Kedarnath Jute Manufacturing Co. Ltd. v/ s

Commissioner of Income Tax reported in 82 ITR 363 wherein it was held

that the absence of entry in the ledger account is not the decisive factor.

The rejection of benefits of Notification No. 08/20O3-CE, dated 01.03.2003

on the basis that the assignment deed is not a valid document as the same

is not registered with the competent authority. They said that there is no

time limit for registration of said deed under the Trade Mark Act, 1999.

However, they had registered the said deed with competent authority

hence their deed is legal and proper. They relied upon the following

decisiond of appellate authorities;

1) Sri Vidya Mineral Processors Prt. Ltd. Versus C.C. & C.E.'

Hgderabad-Ill 2008 (222) ELT 226
2) National Applianes Verszs Commissioner of Central Excise, Mumbai

2006 (206) ELT 802 (T)

3) Commissioner of Central Excise, Mumbai-V Versus Sampat P'

Damodaran 2005 (192) BLT 635

4) Toptek Hardtaares P. Ltd. Versus Commissioner of C' Ex''

Ghaziabad 2005 (179) ELT 123

5) Commissioner of Central Excise, Belgaum Versus Abidel 0 2004

(172) ELT 9s
6) 

'Vaihman 
Industries Versus Commi'ssioner of Central Excise' Delhi

2004 (164) ELT sl 1

7) Gaus laboratory @) Ltd. Versus Commi'ssionet of C' Ex'' New Delhi

2000 (122) ELT s16

8) Ctwrkha Detergenls & Soap Enterpises Verslrts Commr' of C' Ex''

New Delhi 2001 (130) ELT 3ss

They have already filed declaration under Notification No' 08/2O03-CE'

dated 01.03.2003 therefore the department had full knowledge of their

activitieshencenoextendedperiodinvokedbythedepartmenttheyrelied

upon various decisions of the appellate forum'

There is no fraud, collusion or any willful suppression of facts or

contravention of any provision of the Act or Rules with an intention to

evade paSrment of duty in the present case hence imposition of penalty

under Section l1AC of the Act under the impugned order is not correct

ble for set aside. They relied upon the decision of various legal

ns in this regard wherein it has held that penalty cannot be

a

a
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imposed when there is no suppression of any facts or contravention of the

provisions of the Central Excise Law with an intention to evade pa)rment

of duty.

they have neither short paid nor short levied the excise dut5r on

comp-onents dispatch from the factory. Therefore no interest is leviable or

payable by us under Section 1 1AB of the Act as the conditions for invoking

Section l lAB of the Act are not being satisfied.

The penalty imposed upon the Appellant No. 02 viz. Shri Rupeshbhai

Jagdishchandra Mehta, Proprietor of M/S Mac Power Industries, under

tlre Rule 26 of Central Excise Rules, 2OO2 is not proper and legal The

department has not established in the Show Cause Notice that Appellant

No. 02 is not dealt with the goods he only sold his tsrand Name' to

Appellant No. 01 under assignment deed. This action is not attracting

penalty under Rule 26 ibid. They relied upon the decisions of various

appellate authorities.

They also stated that preventive officers had simultaneously started

proceedings in the case of M/S V. M. Industries who had also purchased

Trade Mark on assignment basis and had started manufacturing activity

of similar machine and had issued show cause notice proposing rejection

of benefit of notification no. 8/20O3-CE but the adjudicating authority vide

Order-in-Original No. 23lADC|2OLO dated 06-08-2010 had dropped the

proceedings. Against this Order-in-Original, the department had filed an

appeal with the Commissioner(Appeal), Rajkot which was also rejected vide

Order-in-Appea-l No. 50 to 508/2010/Commnr(A)CMC/RA.I dated 16-12-

2010 issued on 20-12 2010. And the appeal frled by the department

against the said order has been withdrawn on monetary ground.

They also relied on the following decision whereby the law is settled that

on assignment the ownership of the Brand name vests from the date

considered effective under the deed and the subsequent owner is entitled

for the exemption under notification no. 8/2003-CE.
' i. in tle case of Que Pharma Put. Ltd. 201-2BB-ELT-563 (

Trib Ahd)
ii. in tle case of Venkatesh Yedidln 201 6-332-ELT-
iii. in tte case of Jepika Prints 2010-018-STR-SBO ( W)
iu. in the case of Conuertech Eqtipment put. Ltd. 201 1-222

ELT-?42 (SC)
u. in the case of Bonne Care Put. Ltd. 2016-343-EL,I.-1097 (

Trib. Del)
ui. in tlrc case of Kali Aerated Water Works. 20l S-32O-ELT-

692
utt. in the case of UniworthTertiles Ltd. 2013-288-ELT-181(

sc/
in tle case of C.M.S. Computers p. Ltd. 20OS-lB2-ELT-2O
(SC)

in the case of ldeal Road Btild.ers put. Ltd. 2018-12-GSTL

ULlI,

L
,F
g
A
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192 (Tib Mum)
x. in tle ca-se of National Co-operatiue Bank Ltd. 20 1 8- 1 5

GSTL-202
n. in tlrc case of Prauin N. Shah 2014-3O5-ELT-48O-Guj. HC)

The findings of the Adjudicating authority in para 4 to 4.lO are illegal and

void ab intio in as much as the authority has ignored all the evidences

produced as also the certificate issued by the Trade Mark Authority. The

authority has also ignored the fact that the assignment deed was recovered

by the preventive officer at the time of their visit on 05-02-2008 and the

show cause notice does not doubt the genuineness of the deed and hence

the observation made by the authority are bad in law and are liable to be

withdrawn and accordingly the order passed is liable to be set aside.

4. Personal Hearing in the matter was held on 28.01.2022 in virtual

mode. Shri Paresh Sheth, Advocate, had appeared for hearing on behalf of the

appellant. He re-iterated all the pleas made in appeal memorandum. He also

submitted another written submission wherein he re-iterated submission

already made and cited some decisions of the legal forums.

5. I have carefully gone through the case records, tJre impugrred order

and submissions made in the appeal memorandum filed by Appellaat No. 01

and Appellant No. 02 as well as oral submissions made by the advocate on

their behalf. I frnd that the issue to be decided in the matter is whether the

Appellant No. 01 can be held as the owner of the brand name TURNER or

otherwise and whether the impugned order confirming the demand against

Appellant No. 1 by denying benelit of exemptions under Notification No.

g/2003-cE dated o1.03.2003, along with interest and imposition of penalty

onAppellantNos.land2islegalandproperorotherwise.Thedemand

pertains to period F.Y. 2006-07 to F.Y. 20O8-09 (up to February, 2O09)'

6. It is observed that the adjudicating authority has conlirmed the demand

proposedbymainlytakenintoconsiderationthattheownershipoftsrand

Name' was transferred from Appellant No' 2 to Appellant No' 01 as per Deed

of Assignment dated 31.03.2006 whereby Appellant No' 01 had become legal

owner of tJle brand "TURNER" from 31 '03'2006' However' the Deed of

Assignment dated 31 .O3.2006 was not registered with the competent

authority during the period of demand, hence, Appellant No' 01 was not

eligible for the benefit of SSI Exemption Notification No' 8/2003-CE' dated

3. The adjudicating authority has held that as the appellant had

tion of Deed of Assignment from the competent authority

of the proceedings of the present case, it proves that the

was not in the name of Appellant No' O1' The adjudicating

:F
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authority has also held that Appellant No. 02 is liable for imposition of

penalty under Rule 26 of the said rules for abating Appellant No. Ol by

making Deed of Assigrrment showing the ownership of 'Brand Name'

"TURNER" in the name of Appellant No. O1.

7. The relevant text of legal provisions contained under relevant

Notifrcation No. 8/2003-Central Excise, as amended, is as under:

SSI Exemption to manufacturers not availing Cenvat - Notification No. 8/2002-C.E.

superseded

4. The exemption contained in this notiJication shall not apply to speciJied goods

bearing a brand name or trade name, whelher registered or nol, of another person,

except in the following cases :-
(a) where the speciJied goods, being in the nature of componenls or parts of any

machinery or equipment or appliances, are cleared for use as original equipment in
the manufacluri of the said machinery or equipment or appliances by following the

procecluie laid down in the Central Excise (Removal of Goods at Concessional Rate

of Duty for Manufacture of Excisable Goods) Rules, 2001 :

Provided that manufacturers, whose aggregate value of clearances of the specified
goods for use as original equipment does not exceed rupees one hundred lakhs in the

financial year 2002-2003 as calculated in the manner specified in paragraph 1, may
submit a declaration regarding such use instead offollowing the procedure laid down

in.the said Central Excise (Removal of Goods al Concessional Rate of Duty for
Manufacture of Excisable Goods) Rules, 2001;

(b)where the specified goods bear a brand name or trade name of'
(i) the Khadi and Village Industries Commission; or
(ii)a State Khadi and Village Industry Board; or
(ii, the National Small Industries Corpordtion; or
(iv) a State Small Industries Development Corporation; or
(v) a State Small Industries Corporation;

(c) where the specified goods are manufactured in a factory located in a rtral area.

5. 'lltis notificotion shall come inlo force on lhe lst day oJ April, 2003.

Explanation. - For the purposes ofthis notiJication, -

(A) " brand name " or "trade name" medns a brand name or a trade name, whether
registered or not, that is to say, a nqme or a mark, such as synbol, monogram, label,
signature or invented word or writingwhich is used in relation to such specified goods

for lhe purpose of indicating, or so as to indicate a connection in the course of trade
between such specified goods and some person using such name or mark wilh or
without any indication of the identity of that person;

8. It is observed that the text of Notification No. 8/20O3 ibid is self-

explanatory wherein it is apparent that "the exemption contained in this

notification shall not apply to specihed goods bearing a brand name or trade

name, whether registered or not, of another person".

9. I find that during investigation, statement of Shri Rupeshbhai

Jagdishbhai Mehta, Proprietor of M / s Macpower Industries, Rajkot (Appellant

No. 02), was recorded wherein he, inter alia, stated that he was proprietor of

the firm M/s Macpower Industries, Rajkot, and that TURNER brand was

owned by his firm, which was sold/assigned to M/S Rajesh Industries, Rajkot

vide assignment deed dated 31.03.2O06.

assignment" contained in
:ir
r,
A
d
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s also observed from the definition of "
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Section 2(i)(a) of the Trade Mark and Merchandise Mark Act, 1958 that

assignment is to be made in writing by the parties concerned. The assignment

has to be taken as effective from the date, stipulated in the deed between the

parties. The registration only takes note of the assignment made under the

deed. In respect of a registered trade mark (as in the present case), the

assignment could be along with goodwill or otherwise in terms of Section 37

of the Trade Mark Act.

10.1 From the above legal positions, it is undisputed fact that the

ownership of the brand name "TURNER" was transferred by the Appellant 2

to the Appellant No. 1, as per Deed of Assignment dated 31.03.2006. In view

of above, I find that Appellant No. t has become legal owner of the TURNER

brand from 31.03.2006, i.e. from the date of Deed of Assignment. Therefore,

even if the trade name was not registered, the benefit of exemption notification

cannot be denied to them on this ground.

11. It is also clear that for the purposes of availing exemption under

Notification No. 8/2003-C.E., it is not at all necessary that the trademark

must be registered. This is so because the expression used in Paragraph 4 of

the said notification itself states \rhether registered or not'. In the present

case, the Deed of Assignment is dated 31.03.2006. It is a seif-proclaimed

position that the trademark TURNER was owned by Shri Rupeshbhai

Jagdishbhai Mehta, Proprietor of M/s Macpower Industries, Rajkot. It is also

clear from the record'that an application for registration of the trademark was

made on 2a.O7.2OO8, which was ultimately approved by the trademark

authority on 01.o9.2o09 vide order No. PR-405 dated 01.09.2009, as is

evident from the copy of the certificate issued by the Trade Mark Registry

which is annexed as Annexure Page No.95 of the Appeal Memo. No evidence

has been adduced or put on the record to prove that the certificate has

manipulated in the facts of the case.

t2.

assigned

It is observed from the case records that the trade name was

to Appellant No. 01 on 31.03.2006, however, they had got it

y time with higher amount as prescribed for a period of more

registered later-on, i.e., in the year 2OO9 - l find that it makes no difference

under the central Excise law in as much as the benefit of SSI Exemption

Notification No. 8/2O03-c.8. ibidcannot be denied to the Appellant No. 0l on

the sole ground that they had registered the said trade name with the

competentauthoritylater-on.IalsolindfromtheFeesStructureprescribed

edule of Rule 185 of the Trade Mark Rules, 2002 that the owner

owner can make an application for assignment or transfer of

)!,a
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than six months. Therefore, there is no time limit fixed under the said act to

transfer or assign the Tlrand Name' in stipulated time. Therefore, the

conciusion of adjudicating authority that \ rithout registration with competent

authority, the ownership cannot be transferred, is not correct or legal.

13. In view of the discussion made herein above, I find that Appellant No.

01 was the legal owner of the brand name TURNER which was purchased

under the Deed of Assignment dated 31.03.2006 from Appellant No. 2. I also

find that during the disputed period, Appellant No. O1 was the owner of the

said brand name. It is a-lso observed that there is no dispute that the goods

were manufactured under the 'Brand Name TURNER' from the date of

assignment deed i.e. 31 .03.2006 by the Appellant no. 0 1 . Therefore, the

observations made by adjudicating authority that the Appellant No. 01 had

cleared the excisable goods by using brand name of another person is not

legally sustainable and the impugned order is liable to be set aside.

14. I rely upon the following decisions of the different appellate forums

wherein the issue of brand name and admissibility of benelits of value based

exemption Notilications was decided:

Sri Vidya Mineraf Processors Put- Ltd. Versus C.C. & C.E., Hgderabad-Ill
2OO8 (222) ELT 226
"SSI exemption - Brand nome/ Tlade name of another - Tlade name acqtired bg
appellant in their own right bg deed of assignment - No euidence produced bg Reuenue
to shou that doanments fabicated - MD of oiginal owner of brand name not examined
- Acqtiing oftrade name proued - Benefit of SSI exemption auailable. - The appellant
had relied on the Assignmerlt Deed in the reply to the shou cause notice including the
Minutes of the Board meeting resoluing to acquire the trade mark in the Aear 1 999. No

euidence has been produced bg the Reuenue to shola thal theA are fabicated. They
houe not examined tLe O Managing Director oJ M/ S. ESl Industnes Ltd. lDho uas its
oiginal ouner to shotD that he ha's not transferred the trade mark bg the Assignment
Deed dated 23- 12-2OOO. Once Assignment Deed is in existence, theg haue to be taken
as a bona fi.de document and benefit tns to be ertended.."

Gaus laboratory p) Ltd Versus Commissioner of C. Ex., Neu.; Delhi 2OOO
(122) ELT sl6
"SSI Exemption - Brand name - Benefit of Notifi.cation No. 1/93-C.E. auailable to
assessee from date of assignment of brand/trade name and not from date of
regi.stration in his oun name before Trad.e Mark Registry - Notification Nos. 175/86-
C.E. and 1/ 93-C.8."

Spm Instrument lndia (P) Ltd. Versus Commissioner of C. Ex., Hyderabad. o 2OO3 (152)
ELT 1 15
"SSI Exemption - Brand ndme of foreign compang - Collaboration agreement betu)een
appellants and foreign compan!! granted a non-transferable ight and licence to use
the trade name of foreign companA - Ou.tnership of a brand name Jlou.ts either from
registration or bg use - Onlg appellant-companA entitled. to use the brand name and
no other compang entitled in the country, theg become the ouners of tLLe brand name

its continuous use - Demand not sustainable Notification No. 175/ 86-C.8."

ioner of Central Excise, Belgaum Versus Abidel (l) 2004 (172) ELT 95

:B
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Charkha Detergents & Soap Enterprises Versus Commr. of C. Ex., Neu.t Delhi 20O1
(1so) ELT 33s
"SSI Exemption - Trade Mark/ Brand Name - Assignment - Effectiue dote Assignment
is bg consenting parties and registration only takes note of assignment made under
the deed - Dffectiue date is as stipulated in assignment deed between parties and not
the date of order oJ registration or certif.cate of registration - Section 2(i)(a) of Trade
Mark and Merchandise Mark Act, 7958 Notifcation No. 1/ 93-CD.
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SSI Exemption - Brand nnme -'Richfield (1)', tle brand name assigned to assessee by
its ouners - Bg the deed of assignment, assessee became outner of brand name and
Reuenue not examined the aspect that Richfield Q rthetlrcr, sttll being used bA its
ouners -As such, tte deed of assignment u)qs complete and outner u)as not using the
brand name, assessee cannot be denied the benefit of SSI exemptioy and. the use of
brand name is legal."

Vardlunan Industnes yersus Commissioner of Centra.l Excise, Delhi 2OO4
(164) ELT s1 1

National Appliances yersus Commissioner of Central Excise, Mumbai 2O06
(2oq DLr 802 F)
"Brand name - Assignment of brand name, and corsideration paid for getting
assignment - Registration of brand name - Once assignment of brand name is there
then ue cannot go into consideration paid for getting assignment - Non registration of
brand name uith trade mark autlaities not releuant."

l4.l I also find that the Adjudicating Authority has relied upon the

various decisions which are not squarely applicable in the case. The details of

the case is discussed below:

A. In the case of Commissioner Of Central Excise, Mumbai-V Versus

Capital Controls (I) Pvt. Ltd. reported as 2008 (232). E.L.T. 357 (Tri. -

Mumbai), brand name owner has assigned brand name to the

respondent with certain conditions i.e. use of brand n€rme and other

conditions which are reproduced below:

This agreement further impose folloteing conditions on the user :-
l) Not to use, adopt or register it as a trade mark or trade name, whether during

the terms of the agteement or afrer termination of the agreement, any word or
symbol, which is confusingly similar to the marl<s.

2) I{hen using the trade mark the user shall describe the trade marks so as to

indicate clearly that Licensor is the owner of the trade marl6 and the user is

using the same only by way of permitted use.

j) User agrees to comply with all laws pertaining to trade marLs in force in the

territory.

4) Further user shall not at any time do or suffer to be done any act or thing which

would in any rray impair or prejudice the rights oflicensor, in or to the Trade

mark.

5) It is further understood that user shall not byvirtue ofthe use ofthe trademorlcs,

acquire any ownership interest and user specifrcally acknou)ledge that every

permitted use of the trade marl6 by user shall issue to the benefil oflicensor. "

In the present case, no such conditions was found in the Assignment

Deed dated 31.03.2006. The relevant portion of the Assignment Deed is

abstracted as under:

"The Assignor herebg assigns the said Tlade Marks to tle Assignee:

(A) Together uiith the goodttill of the business in the goods for uhich the said
Tlade Marks and Copgrights are registered and/ or pending for registration.

(B) 'lo how the same unto the csslgnee, its succ€ssors and asslgns
absolutelg.

(C) To use thc trade',no;rk and copgrlght excluslaelg lrom 7'tt-2OO6 ds
subsequent proprl*or. "

From the perusal of the aforesaid conditions as laid down in the

Assignment Deed in the cited case as well as present case, it is observed

t the facts of both the cases are distinguishable

upreme Court's decision in the case of Prince Valves Industry

handigarh 2006 (1961ELT 0141 (SC) wherein it'i/as held that
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the appellant has only limited right to use brand name under registered

trade mark but ownership of trade mark was not transferred to the

appellant and in such circumstances the exemption under Notification

No. 1/. 93-CE is not available. I Iind that facts of the case are

distinguishable from the facts of present case. In the present case on

perusal of the Assignment Deed, it is observed that the Appellant No. 2

has sold/assigned Brand Name to the Appellant No. 1 on payment of

certain amount with all rights not limited to Appellant No. 1 but also

their successors. Thus, in this case the ownership of Brand Name,has

been shifted to the Appellant No. 1 without any conditions laid down by

the Appellant No. 2. Whereas, the in the case cited by the adjudicating

authorit5r, the brand name has been assigned on certain conditions i.e.

use of brand name only and therefore, the ownership of the brand name

has not been shifted.

15' It is also observed that in a case involving similar facts was decided

by the Additional commissioner, erstwhile central Excise, Rajkot vide order-
in-Original No. 23/ADC/201O dated 03.08.2010 in the case of M/s V M
Industries, Rajkot, wherein the adjudicating authority had dropped the

demand initiated under Show cause Notice. The department had filed an

appeal against the said order-in-original u/ith the commissioner (Appeals)

which was also rejected by t].e Commissioner (Appeal), Central Excise, Rajkot

vide order-in-Appeal No. 506 to so1l2orolcommnr(A)cMC/RAJ dated 16-

t2-20to.

16. In view of the discussions made above, I frnd that the demand
confirmed by the adjudicating authority vide the impugned order on the

Appellant No.l is not legally sustainable and, therefore, the same is liable for

setting aside. Since the demand of duty is set aside, the question of recovery

of interest and imposition of penalt5r does not arise.

17 . In view of the above discussion, I also find that the Deed of Assignment

dated 31.03.2006 entered in to between Appellant No. 1 and Appellant No. 2

is a valid document in as much as it was neither challenged by the Assignor

and the Assignee nor it was challenged by the office of the Trade Mark
Registry. Therefore, the penalty imposed on Shri Rupeshbhai Jagdishbhai

Mehta, Proprietor of M/s Macpower Industries, Rajkot (Appellant No. O2), is

also not legally sustainable. Therefore, the order for imposition of penalty by

the adjudicating authority on Appellant No. 2 is also liable to be set aside.

:1.
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18. In view of above, I set aside the irnpugned order passed by the

adjudicating authority and allow the appeals filed by the Appellant No. o1

and Appellant No. 02.

19.

19.
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The appeal filed by the Appellant is disposed off as above.
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